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t has been an interesting sum-
mer/fall here at FDSET. We have new
staff. We made it through another fiscal
year. We had a successful sentencing
seminar in September, and we participated
in the panel appreciation luncheon in Chat-
tanooga. I, also, had my first trial in five
years which could fill a newsletter on its

own.

One of the most useful and
enlightening things that I got to do was
meet with a handful of experienced panel
attorneys from Knoxville and from Chatta-
nooga to find out what is really going on in
the world. (Yes, we are still trying for
Greeneville.) Ilearned that Chattanooga
and Knoxville are sometimes more than
100 miles apart on several issues and that
the policies and practices of the courts and
the U.S. Attorney’s office vary greatly.
The differences are sometimes to the bene-
fit of our clients and sometimes not.

The two groups discussed training
needs and a need for there to be active
mentors available for panel attorneys who
wanted to reach out to colleagues for
ideas, suggestions, and validation. There

was also a consensus that there should be
consideration of a training requirement for
attorneys to remain on the panel. It was
discussed that there be a yearly require-
ment that attorneys attend three hours of
CLE from FDSET, NACDL, TACDL, the
Office of Defender Services or another
approved provider. There was a discussion
about the use of email lists, policies or lack
of policies of the U.S. Attorney’s office,
the use of investigators, and a shortage of
interpreters. We hope to tackle these con-
cerns over the next year and encourage all

of you to share your thoughts.

Keep up the good work.

Beth
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The Basics of Sentencing

By E. Ford

hose of you who attended the sen-
tencing seminar on September 24 agreed with me in
your evaluations that it was a very valuable seminar.
For those of you who could not attend, the materi-
als that were used may be found on our website at
www.fdset.org. Following this article, the sheet on
useful statutes is attached. Do not forget to visit
www.fd.org often for the latest in sentencing infor-
mation and strategies. It is hoped that by the time
this newsletter is received, you will have also had
the opportunity to attend a lunch and learn with
your judges to learn more about sentencing expec-
tations in each of the district’s divisions.

The speaker at the September seminar, Jen-
nifer Coffin, who is Sentencing Resource Counsel
for the Training Branch of the Office of Defender
Services, told us that there are four steps to making
a persuasive sentencing argument. The first is to
individualize your client and the offense. Humanize
your client so that the court knows who he or she
is. You should always do a complete interview
similar to the one done by the probation office very
early in your representation. Get your client’s
school records and mental health records. Talk to
your client’s family. Ask the court to allow you to
hire a psychologist. How did your client get here?
Why is this offense not the whole story of the ca-
pacities and character of this person? (See the arti-
cle entitled “The Effects of Parental Incarceration”

for more ideas for sentencing.)

The second step is to construct a purpose
driven sentence by looking at the list of factors in 18
U.S.C. §3553(a)(2). After you look at that list of
goals of sentencing, consider what the least restric-
tive sentence is that would accomplish those goals.
Do not forget that 18 U.S.C. §3553(a) sets the tone
for sentencing. The court shall impose a sentence suffi-
cient but not greater than necessary to comply with the
purposes set forth in paragraph (2) of this subsection.
That is the parsimony statute.

After going through the goals of sentencing,
calculate and then deconstruct the guideline. There
is guidance for deconstructing several specific guide-
lines found at www .fd.org. If your guideline has
not yet been deconstructed, look at the process
used to study other guidelines and try to do the

same.

The last step is to be able to give the court
an objective, well reasoned basis for imposing a be-
low guideline sentence. Do this by severing and/
or reweighing the flawed guideline provisions, using
empirical data of past practice, and using current
data. See the article “Sentencing by the Statute”
written by Amy Baron-Evans at www.fd.org for

more guidance.




USEFUL SENTENCING STATUTES
PARSIMONY

18 U.S.C. 3553(a)- Factors to be considered in imposing a sentence. The court shall impose a sentence sufffi-
cient but not greater than necessary to comply with the purposes set forth in paragraph (2) of this subsection.

APPROPRIATENESS OF IMPRISONMENT
18 U.S.C. 3582 Imposition of a sentence of imprisonment

(a) Facts to be considered in imposing a term of imprisonment. The court, in determining whether to
impose a term of imprisonment, and, if a term of imprisonment is to be imposed, in determining the length of the term,
shall consider the factors set forth in section 3553(a) to the extent that they are applicable, recognizing that im-
prisonment is not an appropriate means of promoting corrections and rehabilitation...

SENTENCING INFORMATION
18 U.S.C. 3661 Use of information for sentencing

No limitation shall be placed on the information concerning the background, character, and conduct
of a person convicted of an offense which a court of the United States may receive and consider for the purpose (yrimpos—

in(q an GPPYOPFjGte sentence.

See also 18 U.S.C. 3553(a)(1)

SENTENCES BELOW THE MANDATORY MINIMUM

Practice tip: A motion filed by the United States must make reference to both U.S.S.G. §5K1.1 and 18
U.S.C. 3553(e) before a judge is authorized to go below the mandatory minimum. See also Melendez v.
U.S., 116 S.Ct. 2057 (1996).

18 U.S.C. 3553(e)- Limited authority to impose a sentence below a statutory minimum. Upon motion of
the Government, the court shall have the authority to impose a sentence below a level established by statute as a mini-
mum sentence so as to rgﬂect a dgpendant’s substantial assistance in the investigation or prosecution qf another person

who has committed an qﬁ(ense.

U.S.S.G. §5K1.1 Substantial Assistance to Authorities

SAFETY VALVE

18 U.S.C. §3553(f) Limitation on applicability of statutory minimums in certain cases. Notwithstanding any
other provision gf]aw...the court shall impose a sentence pursuant to guidelines...without regard to any statutory mini-

mum sentence, if the court finds at sentencing. ..
U.S.S.G. §5 C1.2 Limitation on Applicability of Statutory Minimums in Certain Cases.

U.S.S.G. §2D1.1(b)(11) If the defendant meets the criteria set out in §5C1.2(1)-(5) decrease by 2 levels. See also
Application Note 7 to U.S.S.G. §2D1.1



Update of Judicial Officers Reference on Alternatives to Detention

By JulieVandegrift,

Paralegal ~ Chattanooga

n 1991, the Judicial Conference of
the United States Committee on Criminal Law
and Probation Administration directed that the
Judicial Officers Reference on Alternatives to
Detention be developed.  This reference,
Monograph 110, was to be an aid to judicial
officers dealing with the often difficult issues
of pretrial release and detention. Monograph
110 also lists and evaluates the effectiveness of
the alternatives and certain pretrial release con-
ditions.

In its original release, conditions were
generally listed from least restrictive to most
restrictive and include statutory references.
Monograph 110 first addresses reporting to a
designated agency, i.e., pretrial services, as this
condition is imposed in most release situations.
Alternatives to detention discussed were third-
party custody, outpatient substance abuse treat-
ment, outpatient mental health treatment, cur-
few, financial conditions, bail bond with sol-
vent surety, residential substance abuse treat-
ment, residential mental treatment, home con-
finement without electronic monitoring sys-
tems, home confinement with electronic moni-
toring systems, halfway house, return to cus-
tody. This original Monograph 110 included
information on purpose, appropriate use, im-
pact on appearance and community safety, ad-
vantages and disadvantages.

The new Monograph 110, published in
April 2009, displays not only a re-organized
presentation but the addition of sex offender
counseling, computer monitoring and identifies
differences between mandatory conditions of
release and other possible conditions. The for-
ward points out that Former Chief Justice Wil-
liam H. Rehnquist stated in United States v.
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Salerno, 481 U.S. 739 (1987), that, “as it re-
lates to pretrial defendants, ‘liberty is the
norm, and detention prior to trial or without
trial is the carefully limited exception.’”

The Introduction to Monograph 110
indicates that alternatives to detention are
meant to address specific needs, such as men-
tal illness or substance abuse. Conditions of
release address more easily corrected behavior.
“[W1hen used individually and in combination
to address identified risks, both have been
shown to enhance the likelihood of appearance
and community safety.” The cost is lower than
the cost of pretrial detention.

The new Monograph is a more detailed
description of types of bonds, pretrial services
supervision, third-party custody, substance
abuse testing, substance abuse treatment, men-
tal health treatment, sex offender counseling,
computer monitoring, location monitoring and
halfway house. Again, the monograph dis-
cusses appropriate use of the alternative as
well as impact on appearance and community
safety. However, the information is more de-
tailed and up-to-date with currently available
usage. Monograph 110 is a valuable tool for
defense attorneys as it allows insight into the
considerations of the judicial officer and how
to appropriately use alternatives to detention.



STRATEGIES FOR CHILD PORNOGRAPHY CASES By Leslie Starritt, Intern ~ Knoxville

For the presentencing phase:

* Generally- Instruct your clients to remain silent and to sign nothing.

* Oppose any condition of pretrial release that requires your client to make statements or answer
questions about his sexual history (remembering that there is no statute of limitations for federal
sex offenses). To do this, you should affirmatively invoke your client’s Fifth Amendment right at
the hearing at which the condition is imposed K

For the plea phase:

* Only plead guilty to the elements of the offense.”

For the sentencing phase:

* If applicable, emphasize your client’s lack of appreciation for the far-reaching consequences” and
the troubled rationale of the Guidelines."

* If your client is charged with distribution using peer-to-peer software, argue for a 2 level
enhancement under U.S.S.G. § 2G2.2(b)(3)(F) (rather than 5 under § 2G2.2(b)(3)(B))."

* Object to any inaccuracies or exaggerations in the PSR because they may be used when evaluating
your client for sexual dangerousness (which may later be used to commit him to civil confinement
under the Adam Walsh Act, 18 U.S.C. § 4248).

* A guilty plea does not waive Fifth Amendment rights at sentencing so continue to instruct your
client to remain silent regarding his sexual history.”

* Make the judge aware that the guideline range is “greater than necessary” under 3553(a) and point
out that, in some cases, online offenders are sentenced as harshly as hands-on offenders (even
though the profiles of these groups differ greatly)."”

For period of confinement (if any):

* Advise your client not to participate in voluntary therapy and to remain silent at mandatory
management programs because this information can be used against him for civil confinement.
Note that while the BOP can punish your client for not participating, it cannot revoke good time
credits.™ Be on the lookout for notices of § 4248 certifications.

" See Minnesota v. Murphy, 465 U.S. 420, 427-29 (1984) (where an interview with a PO was not compulsory enough to excuse a defendant from failing
to invoke his right to remain silent).

" Before pleading guilty, look for “Amy” from the “Misty Series” as these images have been used recently to trigger requests for restitution under 18
U.S.C. § 2259.

# See U.S. v. Ontiveros, No. 07-CR-333 (E.D. Wisc. July 24, 2008) (where the sentencing judge discussed the defendant’s failure to connect his
actions and potential harm before giving the mandatory minimum sentence of 5 years).

" See U.S. v. Shipley, 560 F.Supp.2d 739, 744 (S.D. lowa 2008) (where the judge refused the guideline range, instead sentencing the defendant to 7.5
years, stating that the guidclincs “do not appear to be based on any sort of empirical data." See also, U.S. v. Paull, 551 F.3d 516, 533 (6“‘ Cir. 2009)
(where Judge Gilbert Merritt wrote a sharp dissent in a case where the 6™ Circuit affirmed a 17.5 year sentence for a 65 year old man in a child
pornography case stating that, in this area, the legal system had “lost its bearings”).

" See U.S. v. Darway, 255 Fed.Appx. 68 (6™ Cir. 2007).

" See Mitchell v. US, 526 U.S. 314, 325 (1999).

i See U.S. v. Johnson, 553 F.3d 990, 992 (6 Cir. 2009) (where the 6™ Circuit stated that Spears v. U.S. gives sentencing courts the authority to reject
the Sentencing Guidelines in mine-run cases based “solely on a policy disagreement with those Guidelines”). See also, Deconstruction the Myth of Careful
Study, by Troy Stabenow, January 1, 2009 (analyzing the flaws in child pornography guidelines and cited in U.S. v. Hanson, 561 F.Supp. 2d 1004
(E.D.Wis. 2008)).

"W See McKune v. Lile, 536 U.S. 24, 43-44 (2002).



How Do You Solve A Problem Like Ocilla?

By Paula R. Voss,
Assistant Federal Defender ~ Knoxville

ack in the Spring of 2009, the U.S.
Marshals Service began shipping federal inmates
committed to their care and custody to a holding
facility in Ocilla, Georgia. The Marshals office cited
“a variety of reasons” for the transfers, primarily the
lack of jail space in our local county jails. The in-
mates being held in Ocilla are generally those who
have pled or been convicted and are awaiting sen-
tencing. Those who have been sentenced and are
awaiting designation and transportation by the fed-
eral Bureau of Prisons are also frequently housed
there.

The facility is actually the Irwin County
Detention Center located at 132 Cotton Drive,
Ocilla, GA 31774, halfway between Macon and the
Florida border. According to some of my clients
who have visited beautiful downtown Ocilla, in-
mates from other federal jurisdictions are being
housed there, too. Most of the ones I have talked to
say they would rather be there than in one of our
local jails, mostly because they are allowed out of
their cells for most of the day. They also say the
food is better and they can watch TV to pass the
time. The downside to living in Ocilla is that they
are 400 miles away from their families and only a
few of them get any visits during their time in Geor-
gia. Some have also cited problems getting phone
calls worked out, although that situation seems to
have improved.

Inmates are usually transported back and
forth between Ocilla and East Tennessee every
Thursday. Those with cases scheduled within the
next two weeks are brought back so that they can
meet with their attorneys and prepare for their
hearings. Those who do not have to be in court for
several more weeks are taken back on the return

trip. The Marshals office would certainly appreciate
prior notice if you know in advance that a hearing is
going to be continued.

If you have a client whom you think will be
shipped off to Ocilla, you need to make arrange-
ments to have the presentence interview done by
the U.S. Probation Office as soon as possible after
the plea or trial. I strongly suggest that you
arrange to have the presentence interview
done immediately after court. If your client is
cooperating with one of the federal or local agen-
cies, I would also strongly suggest that you com-
plete all necessary debriefings before they are
moved, as the Marshals may not agree to bring them
back without a court order for those types of meet-
ings.

In most cases, of course, you will not need
to have extensive contact with an inmate while they
are awaiting sentencing. If you do need to talk to a
client, an attorney-client call can be arranged by
contacting Officer Stan Mix. Mix can be reached at
(229) 468-4121, Ext. 251, or at
smix@jirwincdc.com. Ihave found him to be very
accommodating and helpful. It certainly helps to
give him notice a day or two before the call and to
give him a window of time when you can be

reached.

Whether or not you want to send a client a
copy of their Presentence Report while they are in
Ocilla often depends on what is in it. If they are not
cooperating, and if there is not a great deal of per-
sonal information that might be embarrassing to a
client if revealed, the PSR can be mailed to Ocilla
for your client’s review. If you have concerns about
it being sent through the mail, you may have to wait
until they return to East Tennessee and review it
with them in person. We have had to continue sev-
eral sentencings in order to work out the kinks in a




PSR, but the courts have generally been willing to If you cannot contact an appropriate person
accommodate us if the reason for the delay is the at Irwin County with these numbers, contact Major
difficulty in communicating with our clients while ~ Jason Pearson at (229) 468-4194 or

they are in Ocilla. jpearson@irwincdc.com.

There are a plethora of contact numbers for
working with our clients while they are in Ocilla
listed below, and I suggest if there is a problem, that
you start there. If you cannot work out a specific e
problem with the staff at Irwin County, however,
you may have to contact Warren Mays, the Chief
Deputy U.S. Marshal here in Knoxville. His num-
ber is (865) 545-4182.

[rwin County Detention Center
132 Cotton Drive,

Ocilla, GA 31774

Telephone: 229-468-4121

Fax: 229-468-4186

Email: info@jirwincdc.com
Medical: Senior Nurse Cole
(229) 468-4121, Ext. 258

Main & Money Questions:
(229) 468-4121, ext. 236
Visitation Appointments:

(229) 468-4121, ext. 250
Attorney Calls: Officer Stan Mix
(229) 468-4121, Ext. 251

smix(@irwincdc.com

LATE BREAKING NEWS

Congress has passed a budget that increases the hourly panel rate to $125 per

hour effective January 1, 2010 (This is contingent upon the President’s signing
the bill).




INNOCENT POSSESSION:
A PLAUSIBLE DEFENSE / ISSUE OF FIRST IMPRESSION
RELATED TO POSSESSION OF CONTRABAND IN 6™ CIRCUIT

By Brian C]zﬁrord,

Intern ~ Knoxville

s panel lawyers, the majority of the
cases you see deal with possession of guns and
drugs. Some cases are better than others, depending
on the facts, but there is a plausible defense that is a
case of first impression in the 6" Circuit. The de-
fense of Innocent Possession, not to be confused with
Justification or Necessity defenses, has been ac-
cepted and applied by the D.C. Circuit in United
States v. Mason,233 F.3d 619 (D.C. Cir.
2000).Nearly all circuits have held that justifications
and excuses such as necessity, duress, self-defense,
and protection of another person are cognizable in
prosecutions under § 922(g)(1) and § 1202(a)(1).
Like these defenses, innocent possession has been
recognized and accepted as a defense under § 922(g)
(1). See United States v. Mason,233 F.3d 619 (D.C.
Cir. 2000).

There are two general requirements that must
be satistied in order for a defendant to successtully
invoke the innocent possession defense. Mason, 233
F.3d at 624. The record must reveal that (1) the
firearm was attained innocently and held with no
illicit purpose and (2) possession of the firearm was
transitory- i.e., in light of the circumstances pre-
sented, there is a good basis to find that the defen-
dant took adequate measures to rid himself of pos-
session of the firearm as promptly as reasonably pos-
sible. Id. In particular, “a defendant's actions must
demonstrate both that he had the intent to turn the
weapon over to the police and that he was pursuing
such an intent with immediacy and through a rea-
sonable course of conduct.” Id (citing . When these
requirements are met, possession is “excused and justified as

stemming from an cy’ﬁl‘mative gﬂort to aid and enhance

social policy underlying law enforcement.” Id, ( citing ).

The innocent possession defense to a charge is
necessarily narrow. Thus, it does not offend the statute's
goal of keeping guns out of the hands of convicted felons.
See (noting that the purpose behind the statute is to “keep

firearms away from the persons Congress c]assg'ﬁed as po-

tentially irresponsible and dangerous”). “[I]t is the reten-
tion of [a firearm], rather than the brief possession for
disposal ..., which poses the danger which is criminalized”
by felon-in-possession statutes. With this in mind, it is
easy to understand why the innocent possession defense-
which focuses precisely on how the defendant came into
possession of the gun, the length of time of possession, and
the manner in which the defendant acts to rid himself of
possession-is fully consistent with the legislative purpose

underlying . Mason, 233 F.3d at 625.

The remaining circuits that have not
adopted or rejected the defense of innocent pos-
session have done so mainly because they have not
had a case before the court where the facts of the
case presented evidence that would support such a
defense. See United States v. Jackson, 282 Fed.Appx
999 (3rd Cir. 2008) (acknowledging that the
court has not adopted the defense of innocent
possession but stating that “there was no evidence
to show that [the defendant] intended to turn the
weapon over to the police or that he was pursuing
such an intent with ‘immediacy and through a
reasonable course of conduct’ ”) (quoting Mason,
233 F.3d 619); see also United States v. Broadus, 291
Fed.Appx. 486 (3rd Cir. 2008) (acknowledging
that the court has not adopted the defense of inno-
cent possession but stated that “without any evi-
dentiary support that [the defendant] took appro-
priate action to turn the weapon over to the

(Continued on page 9)
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(Continued from page 8)

police, the District Court properly refused [the
defendant] request to give the ‘innocent posses-
sion’ instruction.”) (quoting Mason, 233 F.3d 619;
Hendricks, 319 F.3d at 1008). The D.C. Circuit
had recognized such a defense in the Mason case, as
had the Sixth Circuit. See (recognizing the "very
narrow defense” but finding it inapplicable in the
case before it). The Seventh Circuit had "limited
an 'innocent possession' defense to a charge to
situations in which the elements of a justification
defense (i.e., necessity, duress or self-defense) are
present." . The Fifth Circuit

A prosecutor will most likely com-
ment on the mens rea element of “knowing”
rather than “willful” contained in the statute,
but there is a great dissent by J. McConnell in
United States v. Baker, 523 F.3d 1141 (10th
Cir. 2008), directed squarely at the point of
allowing motive as a defense even though the
statute may not indicate such a defense.

DON’T FORGET!

CASE UPDATES CAN NOW BE FOUND
AT

www.fdset. org




The Effects of Parental Incarceration on Children

By Amanda Jordan,

Intern ~ Knoxville

ithin the United States, incarcera-
tion rates have multiplied over the past three decades.
As aresult, there are approximately 1.5 million children
who have a parent, usually a father, in prison at any
given moment. Of children born in 1990, 1 in 25 white
children had a parent in prison, and 1 in 4 black children
had a parent in prison. With so many children experi-
encing the loss of a parent due to incarceration, it is im-
portant to study what effects, if any, parental incarcera-
tion has on their children.

Studies have shown that children of incarcer-
ated parents experience psychosocial difficulties during
their parent’s imprisonment. A child’s exposure to a
parent’s arrest, incarceration, and release can be trau-
matic for a child. Thus, during a parent’s imprisonment,
children may experience: depression, hyperactivity, ag-
gressive behavior, withdrawal, regression, clinging be-
havior, sleep problems, cating problems, running away,
truancy, poor grades, and delinquency. Dr. Wildeman
conducted a study consisting of five-year old boys living
in urban areas. Of those boys who had a father incarcer-
ated within the previous thirty months, 49% displayed
physically aggressive behavior such as, hitting others or
destroying objects. 38% of the boys in similar condi-
tions, but who did not have a father imprisoned dis-
played such physically aggressive behavior. One teen,
whose parent’s were constantly in and out of prison dur-
ing his childhood, stated that, “he had low self-esteem

and depression.”

Not only does parental incarceration affect the
child at the time of the incarceration, it can also poten-
tially impact the child’s adult life. For example, one
teen whose father was imprisoned stated, “I didn’t have a
role model, and I had to learn on the streets how to
carry myself, what it meant to be a man.” Therefore, by
not having a role model this teen might be more likely to
get involved in criminal activity since “the streets” had to
be his role model. Thus, parent’s criminal behavior
might play a role in whether or not the child engages in
criminal activity. However, few studies have focused on
the lifetime effects that parental imprisonment might
have on children. Some studies suggest that having an
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incarcerated parent doubles the child’s chance of experi-
encing temporary homelessness. A study by Joseph
Murray and David Farrington used data of male children
to examine the outcomes of children who were sepa-
rated from their parents due to incarceration. Murray
and Farrington found that 71% of boys who experienced
parental imprisonment during childhood had antisocial
personalities at age 32; in comparison to 19% of boys
who were not separated from their parents. Also, boys
separated due to parental incarceration experienced
more delinquent behavior.

With the increase in incarceration rates, it is
important to study what effects it is having on society
and on the lives of the children who are losing parents to
imprisonment. There is little research on the topic of the
life-long effects of parental imprisonment on children,
but what is known is that children of incarcerated par-
ents are more likely to experience antisocial personalities
in adulthood and experience more instances of delin-
quency compared to children who did not have a parent
incarcerated. In addition, at the time of the parent’s in-
carceration, children tend to experience psychosocial
problems such as, depression and anxiety. More re-
search needs to be conducted on the topic so we can
determine ways to minimize the risks associated with
parental incarceration on children.

Sources:

Erick Eckholm, With Higher Numbers of Prisoners
Comes a Tide of Troubled Children, N.Y. Times, July 5,
2009, at 13.

Joseph Murray & David Farrington, Parental
Imprisonment: Effects on Boys’ Antisocial Behavior and Delin-
quency Through the Life-course, 46 J. CHILD PSYCHOLOGY
& PSYCHIATRY 1269 (2005).

Christopher Wildman, Parental Imprisonment, the
Prison Boom, and the Concentration of Childhood Disadvan-
tage, 46 DEMOGRAPHY 265 (2009).




November 1, 2009 Guideline Amendments
(The Short Version)

By the Stqﬂgfthe Federal Dgfenderfor the District (ZfNEW Mexico

S ome of the New Guidelines that might be relevant to our clients:

Resolving a circuit conflict, a person whose means of identification is stolen is a victim for purposes of
adding up the number of victims under § 2B1.1(b)(2).

Adds to the definition of "counterfeit" in § 2B5.1 altered documents. Before Nov. 1, 2009, "counterfeit"
did not include genuine documents that were altered.

Raises the base offense level of hydrocodone from 20 to 30.

The base offense level of the new enhancement for death or serious bodily injury resulting from the use of
a Schedule III controlled substance is 26 and for a second offense 30.

Adding a 2-level enhancement under § 2L1.1 when the defendant has harbored an alien for the purpose of
prostitution and has received an aggravating role adjustment.

Resolving a circuit split, under § 2A3.2(b)(2)(ii), the Butcher undue-influence bump does not apply if the

"minor" was a law enforcement officer.

Under the new § 5F1.8, a defendant may receive intermittent confinement as a condition during the first

year of probation or supervised release.
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November 1, 2009 Guideline Amendments
(The Long Version)

B)/ Sentencing Resource Counsel

he following amendments went into effect on November 1, 2009:

The Sentencing Resource Counsel for the Office of Defender Services has not done a full deconstruction
effort on these (though some weak spots are noted below) because of the press of other work and how few
cases they impact. The record provides ample deconstruction arguments:

A Go here http:www .fd.org/pub_SentenceLetters.htm, for the Defenders’ letters dated 12/8/08,
and the written comments and testimony dated anytime in March 2009.

A The official Reasons for Amendment are in Appendix C, and in the Federal Register notices, here
www.ussc.gov/NOTICE.HTM.

A The March 2009 hearing transcript and written testimony from Defenders and other witnesses are
here: www.ussc.gov/AGENDAS/20090317/Agenda.htm.

Undue Influence of a Minor

Application Note 3(B) to § 2A3.2 and Application Note 3(B) to § 2G1.3 have been amended to explicitly
state that the enhancement for unduly influencing a minor to engage in prohibited sexual conduct “does
not apply in a case in which the only ‘minor’ (as defined in Application Note 1) involved in the offense is
an undercover law enforcement officer.” In other words, “sting” cases are no longer eligible for the en-
hancement. This changes the law in the Eleventh Circuit, and also changes what many district courts have
done in other circuits. The Commission said the enhancement “should not apply in a case involving only
an undercover law enforcement officer because, unlike other enhancements in the sex offense guidelines,
the undue influence enhancement is properly focused on the effect of the defendant’s actions on the mi-

nor’s behavior.”

The Commission also clarified that the enhancement can apply in a case involving attempted sexual con-

duct by amending Application Notes 3(B) to § 2A3.2 and § 2G1.3 to state that “[t]he voluntariness of the
minor’s behavior may be compromised without prohibited sexual conduct occurring.” This expands the
enhancement’s applicability in the Seventh Circuit.

Whether this amendment should be made retroactive was raised at the Commission’s September 16, 2009
public meeting, but failed for lack of a motion.
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If you have a client who would benefit from retroactive application, you can file a motion under 3582(c)
for re-sentencing, arguing that 1B1.10 is not binding. Based on that argument the district court in the
Middle District of Tennessee granted relief based on a change to the related cases guideline that rendered
the defendant not a career offender. See United States v. Horn, 590 F.Supp.2d 976 (M.D. Tenn. 2008). The case is on appeal to
the Sixth Circuit. That case involved an amendment pertaining to criminal history, whereas this amendment
pertains to offense conduct. Therefore, you must omit the argument that “§ 994(u) applies only when the

amended guideline pertains to a ‘category of offenses,’ id., not where, as here, the amended guideline per-

»

tains to a ‘categor[y] of defendants.’

Ryan Haight Online Pharmacy Act. The Act contained a directive to the Sentencing Commission that it
“should not construe any change in the maximum penalty for a violation involving a controlled substance
in a particular schedule as being the sole reason to amend, or establish a new, guideline or policy state-
ment.”

1) The amendment refers violations of new 21 U.S.C. § 841(h), which prohibits the delivery, distribution
or dispensing of controlled substances over the Internet without a valid prescription, to § 2D1.1, and re-
fers violations of new 21 U.S.C. § 843(c)(2)(A), which prohibits the use of the Internet to advertise for
sale a controlled substance, to § 2D3.1.

2) The amendment creates two new alternative base offense levels for offenses involving Schedule III con-
trolled substances in which death or serious bodily injury results. It increases the base offense level to 26
for anyone convicted under 21 U.S.C. §§ 841(b)(1)(E) or 960(b)(5) if death or serious bodily injury re-

sulted from use of the substance, or to 30 if the defendant has one or more prior convictions for a similar

offense.

3) ALL Hydrocodone offenses — this arguably violates the directive, but the Reason for Amendment says
it’s because of emergency room admissions, etc.; Defender comments make good arguments why no in-

crease was warranted, and to do so would violate the directive.
A Increased BOL cap from 20 to 30 in Drug Quantity Table

A Removed hydrocodone from Drug Equivalency Table for Schedule III substances

ID Theft:

1) In cases involving means of identification, there will no longer be any requirement that an individ-
ual suffer pecuniary harm to be counted as a “victim.” The Commission expanded the definition
of “victim” under § 2B1.1 so that in a case involving means of identification (as defined at 18
U.S.C. § 1028(d)(7) and belonging to an actual person), a victim for purposes of the victim table
at subsection (b)(2) includes “any individual whose means of identification was used unlawfully
and without authority.” As its reason, the Commission explained that an individual whose per-
sonal information is compromised “even if fully reimbursed, must often spend significant time
resolving credit problems and related issues.” This is contrary to the relevant data presented to
the Commission, compiled by the Federal Trade Commission and which demonstrated that the
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majority of individuals who know about the misuse of their identifying information spend minimal
time resolving problems, with the median time spent of four hours. We should be vigilant in chal-
lenging this definition, as it is not based on empirical evidence, national experience, or any feed-
back from courts suggesting that the change was necessary to achieve just punishment.

2) Computer crimes: A § 1030 offense involving the intent to obtain personal information will now
be subject to a cumulative two-level enhancement. The Commission moved the two-level en-
hancement for computer offenses under 18 U.S.C. § 1030 if the offense involved “intent to obtain
personal information” to create a new, free-standing specific offense characteristic. As a result, a
defendant can be subject to enhancements for both “intent to obtain personal information” (two
levels) and any relevant enhancement relating to computer offenses (if the offense involved a com-
puter system used to maintain or operate a critical infrastructure or government computer (two
levels), involved intentional damage to such a computer (four levels), or caused substantial disrup-
tion of a critical infrastructure (six levels)).

3) Added a two-level enhancement applicable to all cases sentenced under § 2B1.1 “if the offense
involved the unauthorized public dissemination of personal information.” The Commission does
not define “public dissemination.”

4) Made changes regarding the calculation of loss in cases involving proprietary information.

Threat Offenses. New two-level enhancement at USSG § 2A6.1(b) for threat offenses under 18 U.S.C. §
115 if the defendant made a “public threatening communication” and “knew or should have known that the
public threatening communication created a substantial risk of inciting others to violate 18 U.S.C. § 115.”
This amendment purportedly responds to a congressional directive, but is far broader than the directive
and covers hypothetical offense conduct that has apparently never happened. So much for basing sentenc-

ing policy on empirical data and national experience!

Alien Harboring Offenses. The amendment adds an alternative two-level enhancement to § 2L1.1(b)(8)
in cases where the defendant was convicted of alien harboring, the alien harboring was for the purpose of
prostitution, and the defendant receives an aggravating role adjustment under §3B1.1 (the enhancement is
six levels if the alien engaging in prostitution was under the age of 18). The amendment also revises Ap-
plication Note 6 to § 2L1.1 to make clear that an enhancement under § 3A1.3 may apply in cases sen-
tenced under either of the new enhancements. The Reason for Amendment states that it is in response to
a directive contained in the Act that the Commission “review and, if appropriate, amend the sentencing
guidelines and policy statements applicable to persons convicted of alien harboring to ensure conformity
with the sentencing guidelines applicable to persons convicted of promoting a commercial sex act” in cases
where the harboring offense was committed in furtherance of prostitution and the defendant is an organ-
izer, leader, manager or supervisor of the criminal activity. Note that the amendment may have suffi-
ciently enhanced sentences under § 2L1.1 to provide a viable alternative to charges under 18 U.S.C. §
1591 for sex trafficking cases involving minors.

New Human Trafficking Offenses. The amendment refers violations of new 18 U.S.C. § 1351, which
prohibits fraud in foreign labor contracting, to § 2B1.1. It refers violations of new 18 U.S.C. § 1593A,
which prohibits benefiting financially from participating in a venture that engages in peonage, slavery, or
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trafficking in persons, to § 2H4.1. It also amends the commentary to § 2H4.1 to provide that a downward
departure may be warranted in cases where the defendant is convicted under § 1593A or under 18 U.S.C.
§ 1589(b) (benefiting financially from participating in a venture that engages in forced labor violations)

“without knowing that (i.e., in reckless disregard of the fact that) the venture had engaged in the criminal
activity described in those sections.” The Reason for Amendment acknowledges that the downward de-
parture provision recognizes that such a defendant “may be less culpable than a defendant who acts with
knowledge of that fact.”

Bleached Notes. This amendment markedly expands the definition of “counterfeit” as used in § 2B5.1.
Since the guidelines’ inception, § 2B5.1’s higher offense levels have been imposed only in those cases in-
volving “an instrument that purports to be genuine but is not, because it has been falsely made or manufac-
tured in its entirety. Offenses involving genuine instruments that have been altered are covered under
§2B1.1 (Theft, Property Destruction, and Fraud.” See U.S.S.G. § 2B5.1, comment. (n.3). The amend-
ment will eliminate this historic distinction between “counterfeit” and “altered” instruments. It deletes
Application Note 3 and adds a new definition of “counterfeit” at Application Note 1 to § 2B5.1 that in-
cludes “an instrument that has been falsely made, manufactured, or altered. For example, an instrument
that has been falsely made or manufactured in its entirety is ‘counterfeit,” as is a genuine instrument that
has been falsely altered (such as a genuine $5 bill that has been altered to appear to be a genuine $100
bill)” (emphasis added).

The stated reason for the amendment is to “clarify” that offenses involving “‘bleached notes’ (that is, genu-
ine U.S. currency that has been stripped of its original image through the use of solvents or other chemi-
cals and then reprinted to appear to be a note of a higher denomination) are sentenced under §2B5.1, and
not under §2B1.1.” The Commission claims that this “clarification” is in response to “concerns expressed
by federal judges and members of Congress regarding which guideline to apply to offenses involving
bleached notes.” It further states that “[cJourts in different circuits have resolved differently the question
of whether an offense involving bleached notes should be sentenced under § 2B5.1 or § 2B1.1,” citing de-
cisions of the Seventh and Eleventh Circuits as holding that bleached note offenses should be sentenced
under § 2B1.1, and citing two Louisiana district court decisions (by the same judge) as holding that these
offenses should be sentenced under § 2B5.1.

In truth, the amendment is not a “clarification” at all, but rather a major (and unfortunate) policy reversal
that will result in markedly increased sentences for all cases involving altered notes. Even more unfortu-
nate, there appears to be no empirical reason for the Commission to have reversed its policy on this issue.
There is no data to suggest that sentences in “altered notes” cases are inadequate to serve the purposes of
punishment. In fact, every circuit to have reached this issue has found that “bleached notes” cases are more
properly sentenced under § 2B1.1. Even more disturbing, none of the public comments received by the
Commission on the proposed amendment were from federal judges or members of Congress, see

www.ussc.gov/pubcom 200903/PC200903.htm, so the “concerns” referred to by the Commission in its

Reason for Amendment have not been publicly disseminated.
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Moreover, less than two weeks after the proposed amendment was sent to Congress, the Fifth Circuit held
that, under the pre-amendment Guidelines, bleached notes offenses should be sentenced under § 2B1.1,
reversing the Louisiana district court’s decision referred to by the Commission as an example of differing
resolutions. United States v. Dison, 2009 U.S. App. LEXIS 10501 (5th Cir. May 14, 2009). As a result,
every court of appeals to have considered the question has come to a conclusion contrary to the Commis-
sion’s current action.

The amendment also expands the two-level enhancement in § 2B5.1(b)(2)(B) to apply in any case where
the defendant controlled or possessed genuine United States currency from which the ink or other distinc-
tive counterfeit deterrent has been completely or partially removed,” and strikes the reference to § 2B1.1
for two offenses (18 U.S.C. §§ 474A and 476) because they “do not involve elements of fraud.”

These changes appear to be yet another guideline decision based on ill-conceived policy, and thus should
be ripe for challenge as an unsound judgment lacking empirical basis under Rita v. United States, 127 S. Ct.
2456 (2007), Kimbrough v. United States, 128 S. Ct. 558 (2007) and Spears v. United States, 129 S. Ct. 840
(2009).

Intermittent Confinement. The Commission has taken a cautious first step toward expanding the avail-
ability of non-prison alternative sanctions under the guidelines by adding a new guideline at §5F1.8. The
new guideline authorizes courts to impose intermittent confinement as a condition of probation during the
first year of the probation period, and as a condition of supervised release during the first year supervised
release period if imposed for a violation of a supervised release condition and if facilities are available.

Child Pornography Guidelines Expansion. Congress recently expanded the reach of the child pornog-
raphy statutes, and the Commission has now imported those statutory expansions into the guidelines. Ex-
plaining that “[t]he changes relate primarily to cases in which child pornography is transmitted over the
Internet” [are there any other types of child pornography cases anymore?], the Commission amended §
2G2.1 and § 2G2.2 to include “the purpose of transmitting a live visual depiction” wherever the guidelines
reference “the purpose of producing a visual depiction.” It included “accessing with intent to view” mate-
rial wherever the guidelines reference “possessing” material. It added the term “transmission” to the defi-
nition of “distribution.” And it expanded the definition of “material” to cover any visual depiction, as now
defined by 18 U.S.C. § 2256, which includes data that is capable of conversion into a visual image that has
been transmitted by any means, whether or not stored in a permanent format.

“Morphed images” Offenses. The Commission rejected DO]J’s attempt to ensure that child pornography
cases involving “morphed images™— that is, a picture of an identifiable minor that has been adapted or
modified to make it appear as though the minor were engaging in sexual conduct — are punished higher
than straight possession cases. Instead, the Commission agreed with the Defenders that the lower penalty
structure for these offenses (no mandatory minimum and a 15-year statutory maximum) and the fact that
they do not involve the actual sexual abuse of a minor render them less serious. All morphed images of-
fenses, including production, are referred to § 2G2.2(a)(1).
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Submersible and Semi-Submersible Vessels.

New two-level enhancement, with a minimum offense level of 26, under USSG § 2D1.1(b)(2) if the of-
fense involved “a submersible vessel or semi-submersible vessel as described in 18 U.S.C. § 2285.”

New guideline at USSG § 2X7.2 governing convictions under 18 U.S.C. § 2285, which makes it a crime
to operate, with the intent to evade detection, a submersible vessel or semi-submersible vessel without
nationality and in international waters. The Commission set the base offense level at 26, explaining that
this level is intended to “promote proportionality” with the new minimum offense level of 26 in drug cases
involving a submersible vessel. As a result, the sentence for a person convicted under § 2285 has the same
minimum offense level as for a drug offense, but without any requirement that the government plead and
prove that the defendant violated a drug law.
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THE BUREAU OF PRISON’S RESIDENTIAL DRUG ABUSE

PROGRAM: CLIENT ELIGIBILITY AND COMPLETION OFTHE

PROGRAM

By Brian C]zﬁrord,

Intern ~ Knoxville

he Residential Drug Abuse Program

(RDAP) was created under the Early
Release Procedures that are set forth under 18
U.S.C. § 3621(e) (attached). The Federal Bureau of
Prisons has a detailed “Program Statement” under
which they explain the Early Release Procedures.
There are certain criteria that must be met to com-
plete the RDAP program that go further than your
client just sitting for the 500 hour, 9 month “unit-
based” section of the program.

I. TARGET POPULATION AND SUCCESSFUL
COMPLETION

The RDAP targets inmates who volunteer for treat-
ment and has a diagnosable and verifiable substance
use disorder, and is able to participate in the entire
RDAP. To successfully complete the RDAP, in-

mates must complete each of the following compo-

unit-based component of the
RDAP.

(C) Transitional drug abuse
treatment (TDAT) component.
Inmates who have completed
the unit-based program and
(when appropriate) the follow
-up treatment and are trans-
ferred to community confine-
ment must successfully com-
plete community-based drug
abuse treatment in a commu-
nity-based program to have
successfully completed RDAP.
The Warden, on the basis of
his or her discretion, may find
an inmate ineligible for par-

nents:
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(a) Unit-based component. In-
mates must complete a course
of activities provided by drug
abuse treatment specialists
and the Drug Abuse Program
Coordinator in a treatment
unit set apart from the general
prison population. This com-
ponent must last at least six
months.

(b) Follow-up services. If time
allows between completion of
the unit-based component of
the RDAP and transfer to a
community-based  program,
inmates must participate in
the follow-up services to the

ticipation in a community-
based program.

Federal Bureau of Prisons Policy Statement

5330.11, § 2.5.1, Ch. 2, pg. 8 (attached)

1. Unit Based Treatment

To ensure the Bureau provides evi-
dence based treatment in its drug abuse
treatment programs, the RDAP is a mini-
mum of 500 hours. The RDAP has duration
of 9 to 12 months. Policy Statement
5330.11, § 2.5.1, Ch. 2, pg 8.

2. Follow—up Treatment

(a)- This is the second component of the
RDAP. Treatment continues for inmates who com-
plete the unit-based component of the RDAP and
return to general population. An inmate must re-

(Continued on page 19)



main in Follow-Up Treatment (FOL PART) for 12
months or until he/she is transferred to a Residen-
tial Re-entry Center (RRC). Inmates are to be iden-
tified for FOL PART by running RDAP Completers
(DAP COMP) rosters. These rosters are to deter-
mine if any DAP completers have transferred to the
institution without FOL PART. Policy Statement
5330.11, § 2.6, Ch. 2, pg 22

(b). Follow-up Admission. Inmates en-
ter follow-up treatment within the first month after
their return to general population. The treatment
protocol is designed so that inmates may enter the
monthly group at any time. Each group will be no
less than 60 minutes. Policy Statement 5330.11, §
2.6.2,Ch. 2, pg 22

(c). Follow-up Treatment Refuse or
Failure. Any RDAP participant who refuses to par-
ticipate in follow-up treatment is an RDAP failure
and is disqualified from receiving additional achieve-
ment awards, (e.g. early release). His or her failure
may result in the inmate’s redesignation. The pri-
mary DTS is responsible for entering the appropri-
ate SENTRY assignment and entering the discharge.
Policy Statement 5330.11, § 2.6.3, Ch.2 pg 22. My
understanding is that SENTRY is a program used

with the correctional facility that tracks and moni-
tors an inmate’s progression or recession within the
prison system. It is a way of adding information to

an inmates “profile” for use by the correctional facil-
ity.

3. Community Transitional Drug Abuse
Treatment Program.

(a). The Transitional Drug Abuse
Treatment Program (TDAT) is the third compo-
nent of the RDAP. TDAT is appropriate for the fol-
lowing groups of inmates:

(a) For inmates to successfully complete all compo-
nents of RDAP, they must participate in TDAT in
the community. If inmates refuse or fail to complete
TDAT, they fail the RDAP and are disqualified for

any additional incentives.

(b) Inmates with a documented drug abuse problem
who did not choose to volunteer for RDAP may be
required to participate in TDAT as a condition of

participation in a community-based program, with
the approval of the Transitional Drug Abuse Pro-
gram Coordinator.

(c) Inmates who successfully complete RDAP and
who participate in transitional treatment program-
ming at an institution must participate in such pro-
gramming for at least one hour per month.

Policy Statement 5330.11, § 2.7, Ch. 2, pg 23.

(b). Residential Reentry Center
(RRC) Placement. Each Warden is strongly en-
Couraged to approve inmates who successfully com-

plete the non-residential drug abuse program for the
maximum period of RRC placement. On occasion,
administrative factors (e.g., bed space limitations at
a RRC) or community safety concerns (i.e., exclu-
sionary criteria) occur that require consideration for
a RRC placement of more or less than the recom-
mended number of days. When this occurs, the goal
for both the Warden and Community Corrections
Manager (CCM) is to seck the best possible place-
ment for the RRC period without negatively im-
pacting bed space limitations in contract facilities or
jeopardizing community safety. Policy Statement

5330.11,§ 2.4.8, Ch. 2, pg 7.
I1. ELIGIBILITY FOR EARLY RELEASE

Below are the criteria for an early release under 28
U.S.C. § 3621(e). These rules were effective as of
3/16/2009.

(a) Eligibility. Inmates may be
eligible for early release by a
period not to exceed twelve
months if they:

(b)

(1) have a diagnosis for a substance
The

must have substantiated diagno-

abuse disorder. inmate

sis for a substance use disorder.

(2)28 CFR §550.55(a)(1) Were
sentenced to a term of impris-
onment under either:

(i) 18 U.S.C. Chapter 227, Sub-

chapter D for a nonviolent

(Continued on page 20)
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offense; or, i.e., an inmate who committed a federal offense on or after November 1,
1987, after the effective date of the Sentencing Reform Act of 1987, also known as “new
law.” “Old law” inmates who are Parole Eligible, may, at the U.S. Parole Commission’s
(USPC) discretion, be considered for an advanced release date through an award of Supe-
rior Program Achievement (SPA).

(i) D.C. Code § 24-403.01 for a nonviolent offense, meaning an offense other
than those included within the definition of “crime of violence” in D.C.
Code § 23- 1331(4); and (Section 24-403.01 pertains to inmates whose offenses were
committed on or after August 5, 2000);

(3) 28 CFR § 550.55(a)(2) Successfully complete a RDAP, as described in 28
CFR § 550.53, during their current commitment. Successful completion means:

(a) completion of the unit-based RDAP in the institution;

(b) when applicable, participation in follow-up treatment while in general population for
12 months or until release, whichever comes first; and

(c) completion of community Transition Drug Abuse Treatment (TDAT) while residing
in a Residential Reentry Center (RRC) or on home confinement; and

(4) are Financial Responsibility Program (FRP) compliant. See 28 CFR § 545.10.
Federal Bureau Of Prisons Program Statement P5331.02, § 4 (attached)
II1. INELIGIBILITY FOR EARLY RELEASE

The criteria listed below describe the inmates that are ineligible for Early Release under §3621(e).
28 CFR § 550.55(b) INMATES NOT ELIGIBLE FOR EARLY RELEASE.
(1) Immigration and Customs Enforcement detainees;
(2) Pretrial inmates;
(3) Contractual boarders (for example, State or military inmates);
(4) Inmates who have a prior felony or misdemeanor conviction for:

(i) Homicide (including deaths caused by recklessness, but not including
deaths caused by negligence or justifiable homicide);

(ii) Forcible rape;

(iii) Robbery;

(iv) Aggravated assault;
(v) Arson;

(vi) Kidnaping; or

(vii) An offense that by its nature or conduct involves sexual abuse offenses
committed upon minors;

(5) Inmates who have a current felony conviction for:

(Continued on page 21)
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(i) An offense that has as an element, the actual, attempted, or threatened
use of physical force against the person or property of another;

(ii) An offense that involved the carrying, possession, or use of a firearm or
other dangerous weapon or explosives (including any explosive material or
explosive device);

(iii) An offense that, by its nature or conduct, presents a serious potential
risk of physical force against the person or property of another; or

(iv) An offense that, by its nature or conduct, involves sexual abuse offenses
committed upon minors;

(6) Inmates who have been convicted of an attempt, conspiracy, or other
offense which involved an underlying offense listed in paragraph (b)(4)
and/or (b)(5) of this section; or

(7) Inmates who previously received an early release under 18 U.S.C. § 3621

(e)-

IV. MAXIMUM TIME FOR RDAP EARLY RELEASE

The maximum time that an inmate can get for early release under the RDAP is twelve (12)
months. The time for early release ranges from No More Than 6 Months to No More Than 12 Months.
The BOP determines the ecarly release time based on the length of the original sentence. If the Sentence is
30 Months Or Less, the Early Release Time-Frame is No More Than 6 Months. If the length of the sen-
tence is 31-36 Months, then the Early Release Time-Frame is No More Than 9 Months. If the length of
the sentence is 37 Months Or More, the Early Release Time-Frame is No More Than 12 Months.

Sentence Length Early Release Time-Frame

30 MONTHS OR LESS NO MORE THAN 6 MONTHS
31-36 MONTHS NO MORE THAN 9 MONTHS
37 MONTHS OR MORE NO MORE THAN 12 MONTHS

The time-frame reductions shown on the table are not pro-rated by days. If an inmate’s sentence
is 36 months and any number of days, 9 months is the maximum sentence reduction allowed, whether the

inmate’s sentence is 36 months and 0 days, or 36 months and 31 days.

Program Statement P5331.02, § 10.

V. CERTIFYING EARLY RELEASE
1. Completion of the Unit-Based RDAP Component.

If the inmate completes the unit-based component of the RDAP, the local Drug Abuse Program
Coordinator (DAPC) will (1) replace the SENTRY participation assignment; and (2) add a SENTRY as-
signment for follow-up treatment indicating the inmate is enrolled in institutional transitional aftercare.
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Program Statement P5331.02, § 11(a)(1).

2. Follow-Hp Treatment Complete

If an eligible inmate completes the required institutional follow-up component of RDAP, upon
return to the general population, the DAPC will (1) replace SENTRY assignment of follow-up participa-
tion with follow-up completion; and (2) review the inmates PDS notes and review SENTRY to ensure the
inmate is still eligible for the early release benefit. Program Statement P5331.02, § 11(a)(5).

3. Unit Team Final § 3621(e) Review

Before a § 3621(e) eligible inmate is processed for transfer to an RRC, the Unit Team will com-
plete the Unit Team Final Review form (form BP-A0766). Ordinarily, this will occur 30 days before the in-
mate’s RRC Transfer. This form ensures that all criteria for early release have been met. In conjunction
with this review, the DAPC is to review SENTRY to determine if (1) the inmate has completed all compo-
nents of the unit-based RDAP, in a unit set apart from the general population for no less than nine

months; and (2) the inmate has completed the follow-up component of the RDAP. Program Statement
P5331.02, § 11(a)(9).

Upon an inmate’s completion of TDAT, the T-DATC must certify to the DSCC that the inmate
has completed all requirements of RDAP. This certification assures the inmate has successfully completed
all of the requirements that earn him or her an early release. The T-DATC will complete the Transitional
Drug Abuse Treatment § 3621(e) Release Date Confirmation (Form BP-A0910), scan the document, and submit
it to the appropriate team at the Designation and Sentence Computation Center (DSCC). Program State-
ment P5331.02, § 12.

Below is a list of all the forms that are used throughout the RDAP process through completion.
These forms are not accessible from the BOP website. They are only accessible from a computer network
drive within the BOP called ‘Sallyport’. The modern use of the term “sally port” in maximum security
correctional facilities, is where groups of inmate cells may be connected to central corridors via “sally
ports.” An officer behind protective glass opens the port doors individually after verifying that the person
is allowed to pass. Thus, access to theses forms will only be available by contacting the BOP.

If your client has completed all of the requirements under RDAP, most of these forms should have
been filled out for him as he progressed through the program. Some of the forms only apply if there was a
change in his status under RDAP, such as being discharged from the program.

Forms

(All forms may be found on Sallyport (an intranet drive for BOP)).
Notice of RDAP Qualification (BP-A0941)

Request for § 3621(c) Offense Review (BP-A0942)

Notice of § 3621(e) Date (BP-A0764)

Change in RDAP and § 3621(e) Status (BP-A0767)

Unit Team Final Review (BP-A0766)

Notification of RRC Placement Date (BP-A0628)

Request to Delay, Remove or Reinstate Early Release (BP-A0768)
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Transitional Drug Abuse Treatment § 3621 (e) Release Date Confirmation (BP-A0910)
4. DSCC Computation Staff

The DSCC’s role is to ensure the Sentence and Monitoring and Computation data for an inmate is
appropriate and current at all times.

(1) Changes in Release Date. Any changes required in the computation of a § 3621(e) Conditional Release
date will me made by DSCC upon receipt of the following Forms:

a. the Notice of § 3621(e) Date form;
b. the Change if RDAP and § 3621(e) Status form; or
c. the Notification of RRC Placement Date form.
The DSCC staff will make the appropriate computation changes within 15 working days.

(2) RRC Placement Date. When the inmate has been accepted for RRC placement, the Notification of RRC
Placement Date form will be sent to the appropriate DSCC computation staff and the CSD by the Warden.
Upon receipt of this form, the designated DSCC staff will enter the § 3621E CCPS (complete community
program) date into the inmate’s sentence computation within 15 working days, The DSCC staff will recal-
culate the sentence to show a release date via RDAP Early Release pursuant to § 3621(e). Program State-
ment P5331.02, § 11(c).

V1. CONCLUSION

The Policy Statements of the Burcau of Prisons seems to imply that there is not a way that your
client will “apply” for the credit that he is to receive for Early Release. It is a matter of completing the
forms as he progresses through the program. If he finishes all the parts of the RDAP without negative oc-
currences, then the forms listed above should be filled by the appropriate staff. The final step in complet-
ing the RDAP is the Notification of RRC Placement Date form, which will be sent to the appropriate DSCC
computation staff and the CSD by the Warden. Upon receipt of this form, the designated DSCC staff will
enter the § 3621E CCPS (complete community program) date into the inmate’s sentence computation
within 15 working days, The DSCC staff will recalculate the sentence to show a release date via RDAP
Early Release pursuant to § 3621(e).

Assuming your client has a sentence of more than 37 months, the maximum time he may receive
for Early Release will be 12 months. If the original sentence is less than 37 months, please refer to the
chart above for the appropriate Early Release credit. Please let me know if you have any further questions,
or need me to research a certain aspect of the RDAP in more detail. For complete information on the

Federal Bureau of Prison’s Residential Drug Abuse Program, please visit the BOP’s website at bop.gov.
*Editors Note ~ In the case of Crickon v. Thomas, the Ninth Circuit found that the BOP had failed to

provide a rational explanation for the exclusion of prisoners with certain prior convictions from early re-
lease eligibility. 579 F.3d 878 (9th Cir.2009). In that case, the petitioner had a prior for voluntary man-
slaughter, and the Court found that his habeas petition should be granted and the BOP should reconsider
his eligibility for early release.

Also, clients may be eligible for earlier release to the halfway house (CCC). The second chance

Act of 2007 amended 18 U.S.C 83624(c)(1). The change allows the BOP to place an inmate in commu-
nity corrections for up to the final twelve months of their sentence. Pre-placement review should be done
by the BOP 12-19 months before the scheduled release date.
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