





















































MAKINGTHE BEST BETTER: HABEAS

WARRANT LITIGATION FOR STEPHEN WEST

By Stephen Ferrell, Assistant Federal Defender—Knoxville

: n July 15, 2010, the Tennessee
Supreme Court set the date for Stephen West’s exc-
cution: November 9, 2010. Mr. West has been on
Tennessee’s death row for almost 25 years now.
His original appeal, post-conviction, and habeas cor-
pus proceedings were all unsuccessful even though
the final habeas appeal in the Sixth Circuit resulted
in a 2-1 split decision.

With the November date approaching,
members of the Capital Habeas Unit stepped into
high gear to see if that date could be stayed or some
form of relief be obtained. Using recent case law
from both the Tennessee Supreme Court as well as
the United States Supreme Court, the attorneys
sought to re-open Mr. West’s post-conviction pro-
ceedings. This was important in light of the fact that
the federal courts had found that the state courts’
resolution of Mr. West’s ineffective assistance of
counsel claims had been decided under an unreason-
able application of federal constitutional law. The
petition also sought to establish new constitutional
law that would exclude the severcly mentally ill,
such as Mr. West, from the death penalty. The post
-conviction court however refused to re-open the
post-conviction and appcals up to the Tennessee

Supreme Court were unsuccessful.

Mr. West also sought relief from judgment
in the habeas court under Fed. R. Civ. P. 60(b) in
light of new case law in the Sixth Circuit and United
States Supreme Court. The issue he presents is very
similar to the one currently pending before the Su-
preme Court in Cullen v. Pinholster. That litigation
remains pending.

In addition to this litigation on Mr. West’s
substantive issues, he is also pursuing Eighth

Amendment challenges to Tennessee’s practice in
execution by lethal injection. In federal court, Mr.

West has challenged the Sixth Circuit’s case law that
holds that the statute of limitations on these claims
began running back when lethal injection was
adopted by the legislature in 2001. Pursuant to this
case law, the federal courts have found his lawsuit to
be barred. That issue is now pending before the
Supreme Court. Mr. West also brought an action in
the Tennessee Chancery Court, challenging the
state’s practices. There, Mr. West has argued that
the results from the three autopsies conducted on
Tennessee inmates after execution show that all
were inadequately ancsthetized. Therefore, accord-
ing to expert affidavits, each one was probably suf-
focated while conscious and paralyzed. This would
violate the Eighth Amendment. The Tennessee Su-
preme Court found that these serious allegations
were adequately supported by evidence and that a
hearing was required. For this reason, the court
moved Mr. West’s execution date from November
9 to November 30 to allow the Chancery Court the
opportunity to hear evidence from both sides and to
make its ruling.

That hearing was held on November 18 and
19 in Nashville. Chancellor Bonnyman heard evi-
dence, including expert testimony, from both sides.
Following the hearing, she concluded that Petitioner
West had shown that Tennessce inmates were likely
conscious while paralyzed and suffocating during the
execution procedure. Pursuant to this factual find-
ing, she held that imposition of the current Tennes-
see protocol violates the Tennessee and federal con-
stitutions. The chancery court did not have jurisdic-
tion to stay or modify the execution date and a mo-
tion to do that is now pending before the Tennessee
Supreme Court. Until the court acts, the Novem-

ber 30 date remains a real one.
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MAKING THE BEST BETTER: TRIAL SKILLS
Before Your Federal CourtTrial, You Should ...

By Penny A. Arning, Staff Attorney, ~ U.S. District Court, Eastern District of

Tennessee

L ouhave an upcoming trial or hearing in federal court. It can go one of two ways. In the
first scenario, you are prepared, your exhibits are organized, your presentation of the evidence is smooth,
including effective use of the Court’s Digital Evidence Presentation System (DEPS) equipment, and the
jury is attentive to your case. In the second scenario, you forget to bring the requisite number of copies of
exhibits, your crucial video exhibit isn’t in a format compatible with the DEPS equipment, the judge is

annoyed, and the jury is distracted.

Obviously, the first scenario is preferable. Fortunatcly, you can achieve the first outcome (and
avoid the second) by preparation and familiarity with the Court’s DEPS equipment. But don’t just take
my word for it — take it from the people who may be deciding your case. In response to a survey regard-
ing their federal jury service, most jurors say that use of the courtroom equipment aided their understand-
ing of the evidence. However, many jurors also indicate that attorneys need training on use of the DEPS
equipment and that their ineffectiveness adversely affected the presentation of the evidence. Here are a
few of their comments on attorneys’ use of courtroom equipment:

“They should be shown how to operate the equipment before they try to use it.”
“Attorneys had trouble getting [equipment] to work.”

“Attorneys [should] become better acquainted with courtroom equipment.”

“At times it appeared [the] attorneys had never used the court equipment.”

“Not all of the attorneys were as familiar with the operation of the equipment as they should have

been.”

“Make sure the attorneys have experience in using the equipment. In my opinion, it hurts their

case if they have to ask for assistance operating the equipment.”
o P 2 qaip

“They did not seem as familiar with the equipment as they could have been — could that have been
on purpose?”

“If their fumbling was to distract the jury, it worked.”

So it seems that what we learned in law school was true: jurors pay attention to how your case is

presented, as well as to the substance of your case.

In advance of your next trial or hearing in federal court, consider this checklist of things to do be-

| fore you arrive in court!:

Bring sufficient copics of your witness and exhibit lists for the Judge, Courtroom Deputy, and
Court Reporter.
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Bring sufficient pre-marked copies of exhibits. Check your scheduling order or contact the
Courtroom Deputy as to whether exhibits should be numbered sequentially or if duplicative num-
bers can be used (ex. —Pl. 1, Def. 1).

Make sure you know how to use the Court’s DEPS equipment by scheduling a training session
with the Courtroom Deputy and/or practicing with your exhibits.

Make sure that all audio or video exhibits are in the correct format to play on the DEPS equip-
ment. On the Court’s website, the Courtroom Technology link will identify the available tech-
nology for each courtroom in the district and the technical information for that technology. You
can also contact the Courtroom Deputy or the Information Technology department with any

questions.

Make sure you know how to connect your laptop to the DEPS equipment and send video to the
Court’s equipment.

Remember that there is no internet connection in the courtrooms.
On the day of your trial or hearing, arrive early enough to set up and retest the equipment.
Have a backup plan for the presentation of your evidence in case you encounter any problems.

Remember that the DEPS equipment does not alter the quality of your evidence, i.e., the DEPS
equipment will not sharpen a blurred photo and an unintelligible audio recording will not be clari-

fied.

If you need assistance, bring your computer expert with you. The Court’s IT personnel will
gladly offer any guidance, but cannot work on your equipment.

If you have a special request or needs for the presentation of your evidence or for a witness, please
provide the Court with 1-2 days advance notice so the Court’s I'T personnel can find a solution.

You have undoubtedly spent countless hours gathering evidence and preparing witnesses for your

upcoming trial. If you can cffectively present that evidence through use of the courtroom technology, you

will have a happy judge, an attentive jury, and, most importantly, a well-served client.

~
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Mnited States Senate

COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 20510-6275

November 17, 2010

The Honorable Eric [lolder
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Dear Attorney General Holder:

Thank you for your leadership in urging Congress to pass the Fair Sentencing Act of 2010 (P.L.
111-220). As the lead sponsors of the Fair Sentencing Act, we write to urge you to apply its modified
mandatory minimums to all defendants who have not yet been sentenced, including those whose
conduct predates the legislation’s enactment.

The preamble of the Fair Sentencing Act states that its purpose is to “restore fairness to Federal
cocaine sentencing.” While the Fair Sentencing Act did not completely eliminate the sentencing
disparity between crack and powder cocaine, as the Justice Department had advocated, it did
significantly reduce the disparity. We believe this will decrease racial disparities and help restore
confidence in the criminal justice system, cspecially in minority communities.

Our goal in passing the Fair Sentencing Act was to restore fairness to Federal cocaine
sentencing as soon as possible. As Senator Durbin said when the Fair Sentencing Act passed the
Senate: “We have talked about the need to address the crack-powder disparity for too long. Every day
that passes without taking action to solve this problem is another day that people are being sentenced
under a law that virtually everyone agrees is unjust.” You expressed a similar sentiment in testimony
before the Senate Judiciary Committee, when you urged Congress to eliminate the crack-powder
disparity: “The stakes are simply too high to let reform in this area wait any longer.”

This sense of urgency is why we required the U.S. Sentencing Commission (o promulgate an

emergency amendment to the Sentencing Guidelines. The revised Guidelines took effect on November

1, 2010, and will apply to all defendants who have not yet been sentenced.

And this sense of urgency is why the Fair Sentencing Act’s reduced crack penalties should
apply to defendants whose conduct predates enactment of the legislation but who have not yet been
sentenced. Otherwise, defendants will continue to be sentenced under a law that Congress has
determined is unfair for the next five years, until the statute of limitations runs on conduct prior to the
enactment of the Fair Sentencing Act. This absurd result is obviously inconsistent with the purpose of
the Fair Sentencing Act.

As you know, Judge D. Brock Hornby, an appointee of President George H.W. Bush, recently
held that the Fair Sentencing Act’s reduced mandatory minimums apply to defendants who have not
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yet been sentenced. In his opinion, Judge Hornby wrote, “what possible reason could there be to want
judges to continue to impose new sentences that are not “fair’ over the next five years while the statute
of limitations runs? ... I would find it gravely disquieting to apply hercafter a sentencing penalty that
Congress has declared to be unfair.” We wholeheartedly agree with Judge Hornby.

We were therefore disturbed to learn that the Justice Department apparently has taken the
position that the Fair Sentencing Act should not apply to defendants who have not yet been sentenced
if their conduct took place prior to the legislation’s enactment. In his opinion, Judge Hornby states that
the Assistant U.S. Attorney in the case said he understood this to be the position of the Department of
Justice.

Regardless of the legal merits of this position, the Justice Department has the authority and
responsibility to seek sentences consistent with the Fair Sentencing Act as a matter of prosecutorial
discretion. This is consistent with your view that reforming the sentencing disparity “cannot wait any
longer.” It is also consistent with the Justice Department’s mission statement, which states that the
Department should “seek just punishment for those guilty of unlawful behavior” and “ensure fair and
impartial administration of justice for all Americans.” As you said in your May 19, 2010
Memorandum to All Federal Prosecutors on Department Policy on Charging and Sentencing, “The
reasoned exercise of prosecutorial discretion is essential to the fair, effective, and even-handed
administration of the federal criminal laws.” Indeed, it is the Justice Department’s obligation not
simply to prosecute defendants to the full extent of the law, but to seek justice. In this instance, justice
requires that defendants not be sentenced for the next five years under a law that Congress has
determined is unfair.

Therefore, we urge you to issue guidance to federal prosecutors instructing them to seek
sentences consistent with the Fair Sentencing Act’s reduced mandatory minimums for defendants who
have not yet been sentenced, regardless of when their conduct took place. Additionally, please provide
us with any guidance that you have already issued to federal prosecutors regarding implementation of
the Fair Sentencing Act.

Thank you for considering our views. We look forward to your prompt response.

Sincerely,

Dick Durbin

23



MEMORANDUM

To: U.S. Attorney’s Office Secret Service
U.S. Marshals FBI
U.S. Pretrial DEA
U.S. Probation TBI
Federal Defender Services ATF
Clerk’s Office BICE

From: Magistrate Judges Carter and Lee
Subject: Court Proceedings
Date: November 8, 2010

In anticipation that there will typically be only one grand jury convened per month
beginning in2011, and in order to start court proceedings on schedule, the following changes
to procedure will take place effective December 1, 2010:

All initial appearances on indictments and informations and all bond hearings
will be set at either 10:00 a.m. or 2:00 p.m. before the magistrate judge assigned
to the case. These proceedings will no longer be handled by the Magistrate Judge on
docket duty unless the assigned Magistrate Judge is unavailable. Writs will also be handled
by the assigned Magistrate Judge

The Magistrate Judge on docket duty will continue to handle supervised release
revocation initial proceedings, search warrant applications, pen registers, and complaints.
As in the past, the regular schedule for docket duty will be Judge Carter handling the 1-15
of the month and Judge Lee handling the 16-31 of the month.

Generally, all new arrests brought in before 11:30 a.m. will be scheduled for an
initial appearance on the afternoon docket. Allnew arrests brought in after 11:30 a.m. will
be scheduled for an initial appearance on the next day’s docket. Initial appearances for any
afternoon arrests on Thursdays will generally be scheduled for Friday’s afternoon docket.
If there are cases proceeding before both Magistrate Judges at the same time, you will
need to be prepared to cover same. If an irreconcilable scheduling conflict arises, you
should contact the office of the Magistrate Judges.

Federal Agents shall be notified that no cases involving new arrests will be scheduled
for hearing until the defendants are present in the federal building. Pretrial Services shall
notify the appropriate chambers upon arrival of defendants and a hearing time will then be
scheduled. Ifan agent makes an afternoon arrest too late in the day to allow Pretrial Services
an opportunity to interview the defendant, he/she shall take that new arrest to the county jail
and bring the new arrest to the federal courthouse the following day no later than 11:30
a.m., keeping in mind that Pretrial Service Officers need sufficient time to interview and
prepare a pretrial report for the magistrate judge prior to the afternoon docket.

Pretrial Services shall alert all panel attorneys and Federal Defender Services to be
present in court thirty minutes before the scheduled time so that they can consult with their
clients and conduct discussions with the Asst. U.S. Attorneys assigned to the case.
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Court Proceedings
Page 2

U.S. Marshals shall have all prisoners brought to court thirty minutes before the
scheduled time so that prisoners can consult with their counsel.

Asst. U.S. Attorneys shall be present in time to discuss the scheduled case with
opposing counsel. All counsel, including privately retained counsel, shall be present in court
in sufficient time to conclude their discussions prior to the hearing. Asst. U.S. Attorneys are
asked to remind all agents of this new policy.

Court will commence at the time set for hearing. If participants are not present in
court for a scheduled hearing, that case will be moved to the end of the docket and
appropriate sanctions may result.

We appreciate your assistance in ensuring that court proceedings begin on time and
in compliance with these new procedures.
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