















































14 days. Id. at 1223. More specifically, release
back into the general prison population,
though it does not pass the freedom of move-
ment test, still constitutes release from
“custody” because the inmate returns to his
accustomed surroundings and daily routine,
and the detention is not a product of their un-
willingness to cooperate in the investigation.

Bloate v. United States, 130 8.Ct. 1345 (March
8. 2010).

The question presented in this case to
the Eighth Circuit was whether the time
granted to prepare pretrial motions can be
automatically excluded from the speedy trial
70-day limit. The Eighth Circuit Court of Ap-
peals held that the pretrial preparation time is
automatically excludable. However, in a 7-2
decision, the Supreme Court reversed that de-
cision, finding that the time to prepare can
only be excluded where the court specifically
finds that the “the ends of justice served by
taking such action outweigh the best interest of
the public and the defendant in a speedy trial.”
Bloate, 130 S.Ct. at 1355. The Court found
that the statutory language that creates an auto-
matic exclusion for pretrial motion delay only
applies to delay resulting from the filing and
resolution of the motion, not to delay resulting
from the preparation of the motion. Bloate,
130 S.Ct. at 1353. However, this decision
merely removes pretrial motion preparation
from the automatic exclusion list; such delay
may still be excludable if the court specifically
finds the delay will best serve the interests of
justice.

United States v. Carr, 130 S.Ct. 2229 (June 1,
2010).

In a 6-3 decision, the Supreme Court
reversed a decision of the Court of Appeals for
the Seventh Circuit. The question in Carr was
whether interstate travel by a sex offender

prior to the effective date of SORNA created
criminal liability. The Supreme Court held that
the SORNA section imposing criminal liability
for failure to adhere to registration require-
ments does not apply to sex offenders whose
interstate travel occurred before SORNA’s ef-
fective date. The Court so found based on the
language of the statute, which requires that the
person be required to register under SORNA,
such a requirement can occur only after the
statute has become effective. Furthermore, that
statute contains the word “travels,” but does
not refer to past travel, which is another indi-
cator that travel that occurred before the enact-
ment of the statute is outside of its reach.

[nited States v. Q ' Brien, 130 8.Ct. 2169 (May
24, 2010).

The question presented to the Court in
O’Brien was whether the sentence enhance-
ment under 18 U.S.C. § 924(c) to a 30-year
minimum when the firearm is a machine gun is
an element of the offense that must be charged
and proved to a jury beyond a reasonable
doubt, or instead a sentencing factor that may
be found by a judge by the preponderance of
the evidence. The Supreine Court ultimately
held that the fact that the firearm was a ma-
chinegun was an element of the offense to be
proved beyond a reasonable doubt. The Court
found that “[t]he imumense danger posed by
machine guns, the moral depravity in choosing
the weapon, and the substantial increase in the
minimum sentence provided by the statute
support the conclusion that this prohibition is
an element of the crime, not a sentencing fac-
tor.” O’Brien, 130 S.Ct. at 2178. Justice Ste-
vens, in his concurrence wrote that “any fact
mandating the imposition of a sentence more
severe than a judge would otherwise have dis-
cretion to impose should be treated as an ele-
ment of the offense.” O’Brien, 130 S.Ct. at
2183 (Stevens, J., concurring). Additionally,
Justice Thomas’s concurrence reiterated that
“if a sentencing fact either raises the floor or
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raises the ceiling of the range of punishments
to which a defendant is exposed, it is by defi-
nition an element.” O Brien, 130 S.Ct. at 2184
(Thomas, J., concurring).

Michigan v. Fisher, 130 S.Ct. 546 (Dec. 7,
2009).

The question presented was whether
the officers’ warrantless entry into the defen-
dant’s house after being called on a domestic
disturbance and viewing the defendant through
the window acting “crazy” was a violation of
the defendant’s Fourth Amendment right to be
free from unreasonable searches and seizures.
In a 7-2 opinion, the Supreme Court held that
the officer’s entry into the defendant’s resi-
dence without a warrant was reasonable. The
Court supported its holding by pointing to
Brigham City, which created an exception to
the search prohibition where there is a “need to
assist persons who are seriously injured or
threatened with such injury.” Fisher, 130 S.Ct.
at 548. The facts show that there was a report
of a disturbance, a tumultuous situation inside
the house, along with signs of recent injury
from what looked like a car accident. Id. at
548-49. These facts made it reasonable for the
officers to enter the home to protect the defen-
dant or any other persons inside the house dur-
ing the defendant’s tirade. /dd. The court ruled
that “[o]fficers do not need ironclad proof of a
‘likely serious, life-threatening injury to in-
voke the emergency aid exception’...” but
rather the test is whether there was “‘an objec-
tively reasonable basis for believing’ that
medical assistance was needed, or persons
were in danger.” Id.

Johnson v. United States , 130 5.Ct. 1265
(March 2, 2010).

The question before the court was
whether the Florida offense of battery by
“:actually and intentionally touchfing}” an-

other person... has an element the use ... ‘of
physical force against the person of another,’
and thus constitutes a “violent felony” under
the Armed Career Criminal Act.” Johnson,
130 S.Ct. at 1268 (internal citations omitted).
The Supreme Court held that because the Flor-
ida offense of battery by offensive touching
does not require the use of physical force, it
does not gualify as an ACCA predicate under
§ 924(e)(2)}B)(1). The Court defined “physical
force” for ACCA purposes as requiring
“yiolent force—that is, force capable of caus-
ing physical pain or injury to another.” Id. at
1271. The Court declined to allow the govern-
ment to pursue prosecution under the residual
clause in the statute because the government
failed to keep that option alive by disclaiming
any reliance upon it at sentencing. Id. at 1274,

Dillon v, United States, No. 09-6338. 2010
WL 2400109 (June 17, 2010).

In Dillon the Court was asked to decide
whether Booker requires that section 1B1.10
(b) be treated as nonbinding in a 3852(c)(2)
proceeding to lower a sentence based on re-
duction in the sentencing guidlines. The Su-
preme Court held, 7-1, with Justice Alito tak-
ing no patrt in the decision, that Booker’s hold-
ings do not apply to §3852(c)(2) proceedings
and therefore do not require treating §1B1.10
(b) as advisory. The Court found that proceed-
ings under §3852(c)(2) are distinguishable
from other sentencing proceedings because
§3852(c)(2) proceedings are very limited in
scope to provide leniency to defendants where
the guideline range for their offense has been
lessened. Thus, because 3852(c)(2) proceed-
ings are not a resentencing or regular sentenc-
ing hearing, Booker does not apply. The Court
held that Booker is inapplicable to the pro-
ceedings; therefore, adherence to §1B1.10(b)
need not be only advisory, as the section can
be binding without violating the Sixth Amend-
ment concerns addressed in Booker.
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Barber v. Thomas, No. 09-5201, 2010 W1
2243706 (June 7. 2010).

In Barber, the Supreme Court upheld
the Bureau of Prison’s method for calculating
inmates’ “good-time” credits, concluding that
“the Bureau’s method reflects the most natural
reading of the statute.” Barber, 2010 WL
2400109 at *4. According to the Court, the
method already in place tracks §3624(b)’s lan-
guage by providing a prisoner a maximum
credit of 54 days for each full year of impris-
onment and a proportionally adjusted amount
of credit for an additional time served that is
less than a full year. The Court noted that be-
fore revision of the statute, credit was given at
the outset of the sentence and then subject to
forfeiture. However, the revision changed that,

granting credit at the end of the year, so that it
had to be earned and the prisoner’s conduct
could be evaluated throughout the year. The
Court further found that the phrase, “term of
imprisonment,” was used to refer to prison
time actually served, not to the sentence im-
posed by the judge. Thus, in a 6-3 decision, the
Supreme Court affirmed the current method
used by the Bureau of Prisons to calculate
good-time credits.

18



ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

JAMES C. DUFF
Director WASHINGTON, D.C. 20544

May 28, 2010
MEMORANDUM

To: Tudges, United States Couzts of Appeals
Judges, United States District Courts
United States Magistrate Judges
Circuit Executives
Federal Public/Community Defenders
District Court Executives
Clerks, United States Courts of Appeals
Clerks, United States District Courts
Senior Staff Attorneys
Chief Preargument/Conference Attorneys

From: James C. Duff ﬁ‘mm 4 Ebg

RE: INCREASES TO CASE COMPENSATION MAXIMUMS FOR CRIMINAL JUSTICE ACT
SERVICE PROVIDERS (IMPORTANT INFORMATION)

A provision in the “Federal Judiciary Administrative Improvements Act of 2010,” Pub. L.
No. 111-174, enacted on May 27, 2010, amends the Criminal Justice Act (CJA), 18 U.5.C.
§ 3006A, to taise the waivable case compensation maximum amounts applicable to providers of
investigative, expert, and other services. It also provides a formula for increasing these threshold
amounts in future years to account for the effects of employment costs without the need for
further legislation.

The new law increases the following waivable compensation maximum amounts for
investigative, expert, and other service providers:

) The case compensation maximum amount of $500, excluding expenses, which
applies if prior judicial authorization for a type of service was not obtained (absent
a showing that timely procurement could not await prior authorization), is raised
to $800 (subsection (e)(2) of the CJA). See § 310.20.10 of the Guide to Judiciary
Policy, Volume 7A, Guidelines for Administering the Criminal Justice Act and
Related Statutes (CJA Guidelines).

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Tncreases to Case Compensation Maximums for Page 2
Criminal Justice Act Service Providers

(2)  The case compensation maximum amount of $1,600, excluding expenses, which
applies to each service provider in a representation when there has been prior
authorization for a type of service (a compensation claim above this threshold
requires the approval of the chief judge of the court of appeals, or his or her
delegate circuit judge), is raised to $2,400 (subsection (€)(3) of the CJA). See
CJA Guidelines § 310.20.20.

In death penalty cases (federal capital prosecutions and capital post-conviction
proceedings), the case compensation maximum amount without prior authorization in
subsection ()(2) of the CJA applies (paragraph (1), above), but the case maximum with prior
authorization (paragraph (2), above) is governed by a separate statute, 18 U.5.C. § 3599(g)(2).
Under that statute, the waivable case maximum amount of $7,500 (payment claims above this
threshold require the approval of the chief judge of the court of appeals or his or her delegate
circuit judge) includes the total cost (fees and expenses) of all investigative, expert, and other
services combined in a representation. See CJA Guidelines § 660.20.20.

The CJA amendments apply to cases pending on or after the date of enactment, which is
the effective date of the legislation. Specifically, the new case compensation amounts apply to a
voucher submitted by a provider of investigative, expert, or other services if that provider
furnished any CJA-compensable work in the representation on or after May 27, 2010. The
former case compensation maximums apply if the provider’s work on the representation was
completed before May 27, 2610.

The legislation also includes a provision to increase these new compensation amounts
simultaneously with any subsequent, cumulative adjustments under section 5303 of title 5 in the
rates of pay under the General Schedule (currently calcnlated based on the determination of the
annual Employment Cost Index adjustment), rounded to the nearest hundred dollars. The
Administrative Office will provide notice when new threshold amounts are effective under this
provision.

Additional instructions for determining the applicability of the new case compensation
maximum amounts are attached. Questions may be directed to the Office of Defender Services,
Legal and Policy Branch Duty Attorney, at (202) 502-3030 or via email to
ods Ipb@ao.uscourts.gov.

Attachment

ce: CJA Panel Attorney District Representatives
CJA Supervising/Circuit Case-Budgeting Attormeys
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Attachment

Instructions to Determine the Appropriate Case Compensation Maximum Amounts
for Providers of Investigative, Expert, and Other Services Under the Amendments to the
Criminal Justice Act in the Federal Judiciary Administrative Improvements Act of 2010,

Pub. I.. No. 111-174

With the enactment of increased waivable case compensation maximum amounts for
providers of investigative, expert, and other services under subsections (¢)(2) (increased from
$500, excluding expenses, to $800) and (¢)(3) (increased from $1,600, excluding expenses, to
$2,400) of the Criminal Justice Act (CJA), 18 U.S.C. § 3006A, courts must determine whether
compensation claims submitted on a CJA Form 21 (Authorization and Voucher for Expert and
Other Services) are governed by the new or former threshold amounts.

In addition, in death penalty cases (CJA Form 31 — Death Penalty Proceedings: Ex Parte
Request for Authorization and Voucher Expert and Other Services), the compensation maximum
amount when there is not prior authorization under subsection (€)(2) of the CJA applies (the
increase from $500, excluding expenses, to $800). The case maximum with prior authorization
is governed by 18 U.S.C. § 3599(g)(2), however, which provides an amount of $7,500 for the
fees and expenses of all investigative, expert, and other service providers combined rather than
an amount for each individual service provider. The CJA case maximum per individual service
provider (the $1,600 amount increased to $2,400) when there has been prior authorization does
not apply in a death penalty representation.

The new waivable case compensation maximum amounts are effective as follows:

The new case compensation maximum amounts apply to a provider of investigative,
expert, or other services for a representation if that provider furnished any CJA-
compensable work on or after May 27, 2010.

The former case compensation maximum amounts apply to a provider of
investigative, expert, or other services for a representation if that provider’s work was
completed before May 27, 2010.

The appropriate person responsible for reviewing, processing, or approving claims should
look at Ttem 17 (“Claimant’s Certification for Period of Service”) of the CJA Forms 21 and 31 to
determine whether the provider of investigative, expert, and other services furnished any CJA-
compensable work on or after May 27, 2010. If so, the new case compensation maximum
amounts apply to that sexvice provider’s voucher on the representation: $800, excluding
expenses, without prior authorization, and $2,400, excluding expenses, with prior authorization
(as stated above, in death penalty cases, this second threshold is governed by 18 U.S.C.

§ 3599(g)(2)). If, on the other hand, all services were performed before May 27, 2010, the
former case compensation maximum amounts apply: $500, excluding expenses, without prior
authorization, and $1,600, excluding expenses, with prior authorization.
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NOTE: If a CJA 21 voucher is entered into the CJA payment system after
May 27, 2010:

(1) For courts operating in the CJA 3.2.01 System, the warning message indicating
that circuit approval is required will not activate at the former case compensation
maximum level with prior authorization ($1,600), even when it applies. The warning
message only generates based on the new compensation maximum amount of $2,400. Thus,
the dates of service should be reviewed to determine the appropriate case maximun.

(2) For courts that have transitioned to the CJA 6.1.5 Upgrade, the warning message
indicating that circuit approval is required will be governed by the date of sexvice(s)
entered. Thus, if the date of service was completed before May 27, 2610, the warning
message will reflect the $1,600 level, and if after that date the warning message wilk reflect
the $2,400 amount.
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